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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



AK CHIN INDIAN COMMUNITY, ) 

) 
Plaintiff, ) 



) 

) Civil Action No. 1 :06CV02245 (JR) 



) 

DIRKKEMPTHORNE, etal., ) 

) 
Defendants, ) 

. _) 

DECLARATION OF CECILIA MARTINEZ 
IN SUPPORT OF DEFENDANTS* MOTION FOR VOLUNTARY REMAND 

Pursuant to 28 U,S.C. section 1746, 1, Cecilia Martinez, declare as follows: 

I 

1. I am the Superintendent of the Bureau of Indian Affairs (BIA) Pima Agency, which is 

located in Sacaton, Arizona. I have held this position since April 2006, and I have been employed 
by the Department of the Interior, Bureau of Indian Affairs (BIA) since June 1986. 

2. Attached as Exhibit A are true and correct copies of some of the 2005-2007 
correspondence between the BIA Pima Agency and the Ak-Chin Indian Community. 

I declare under penalty of pequry that the foregoing is true and correct to the best of my 
knowledge, information and belief, and that this declaration was executed on November^ 2007. 




CECILIA MARTINEZ 
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Branch 

TelephJDi 
FAX Number: 



Ms. 

Ak- 

42501 



Dear 

This 
from 



United States Department of the Interior 

BUREAU OP INDIAN AFFAIRS 
PIMA INDIAN AGENCY 
P.O,BOX5 
SACATON. A&XZONA SS247 ! 



of Real Estate Services 
net 520-562-3376/3377 
520-562-1280 



MAR 8 2007 



Dslia 



CHin 



M.Carlyle, Chairman 
Indian Community 
W, Paters & Nail Road 
Marjdbpa, Arizona 85239 



vis. Cariyle: 



in response to your letter dated February 22, 2007, requesting technical assistance 
(bur office. 



iti 



Our office has requested an appraisal for the property which was leaded by Renal West Care 
Group, in Lot 68, Section 33 3 Township 4 South, Range 3 East of the Gila and Salt River 
Base I and Meridian, Pinal County, Arizona, containing 1 ,0 acres mo"r£ or less, dated March 1 , 
2007 J We have enclosed a copy of thfe appraisal request, and a copy of the uncertified title 
status report, for your information. j 



res Donse 



In 

25 Uil 



to your question regarding agreements in duration of s^ven (7) years or more, 
S.C, § 81 (b) requires that "No agreement or contract wlih an Indian tribe that 
encufinti®r$ Indian lands for a period of seven (7) or mors years stiall be valid unless that 
agreement or contract bears the approval of the Secretary of the Interior or a designee of the 
Secretary." 



Ifyod 

Sup 

562 



have any questions or wish to discuss this matter further, please contact either the 
Superintendent's office at (520) 562-3326 or Larry McKeighen, Acting Realty Officer at (520) 



3376, 



Sincerely, 
fi/Mti DANIELS 1 

ABT!H@ Superintendent 



Enclosures 



R| sally Chrono 
Superintendent Chrono 
cWChrono 

hhunt/hri: 03/07/2007 
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United States Department of the Interior 
BUREAU OF INDIAN AFFAIRS 

PIMA AGENCY 

Post Office Box 8 - Sacaccm, Arizona H5247 



IN REW REFER TU 



Real Estate Services 
TEL: (520) 562-3376/3377 
FAX: (520) 562-1280 

MAY 1 6 2005 



Honorable Terry O. Enos 
Chairman, Ak-Chin Indian Community 
42507 W. Peters & Nail Road 
Maricopa, Arizona 85239 

Dear Chairman Enos: 

This is in response to your request of May 5, 2005 for a. Right-Of-Way Application 
concerning Weatpac Development, Inc. developing a subdivision (Santa Cruz Ranch) 
on the southeast corner of the Ak-Chin Indian Reservation. The proposed project 
involves the realignment of approximately 3,23 miles of the Santa Cruz Wash in 
Sections 15, 22 and 26. Township 5 South, Range 4 East, Pinal County, Arizona, and 
that the realignment is needed to rectify potential flooding issues in the proposed Santa 
Cruz Ranch subdivision. 

Enclosed is a copy of the Right-Of-Way Procedures with Right~Of-W ay Application. 

If there are any questions, please contact the undersigned at (520) 562-3326 or Julia A. 
Molina, Real Estate Services, at (520) 562-3376 t or Peter Overton, Environmental 
Office, at (520) 5S2-.3326. 

\ , 

/ 



Enclosure 




Acting Superintendent J 



cc: With copy of May 5, 2005 Letter, Resolution A-37-05 & January 12 P 2004 MXUf. to; 

Stan Webb, Realty Officer, Branch of Real Estate Services, Western Region yr 
Cathy Wilson, Land & Water Resources Officer, Branch of Land & Water Resource, Western Region 
Amy L Heusiein* Environmental Protection Officer, Branch of Environmental Mgmt.. Western Region 
Peter Overton, Environmental Specialist, Pima Agency 
Joe Revak, Supervisory Engineer, Branch of Natural Resources, Pima Agency 
Department of Army, Corps of Engineer* A2 & NV Area Office, Attn: Cindy Lester, Chief of A2 
Section, Regulatory Branch, 3636 North Central Avenue, Suite 900, Phoenix, AZ 85012-1939 
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AK-CH1N INDIAN COMMUNITY 

Community Government ^^ _^ 



42507 W. Peters & NaH Road * Maricopa, Arizona 85239 » Telephone (520) 568-1000 ■ Fax: (520)568-4566 



May 5, 2005 



jdmin n. Nuvamsq, Superirtfbndent 
Pima Agency 
P.O Bo* 8 
Sncoton, Arizona 65247 

Dear Superintendent, 

The Ak-Chin Indian Community and Westpac Development Inc., are requesting a Righl-of 
Way Application. Westpac Development inc. Is developing a subdivision (Santa Cruz 
Ranch) on the southeast corner of the reservation. The proposed project involves the 
realignment of approximately 3.23 miles of the Santa Cruz Wash In Section 1 5, 22, and 
26, Township 05 South, and Range 04 East in Pinal County, Arizona. The realignment 
project Is needed to rectify potential flooding hives in the proposed Santa Cruz Ranch 
subdivision. 

Approximately 75 percent of the proposed 1,922-bcre Santa Crvz Randi development Is 
in the 100-year floodplafn of the Santa Crux Wash. The Santa Crwz Wash currently does 
not have capacity to contain the 100-year flood event of approximately I2,600cf$. 
Westpac Development is proposing to contain the 1 00-year flood by canalizing over flow 
onto the AK-Chin Indian Community. The canalization shall lesson the impact in an event of 
the 100-year flood to the Santa Crux Ranch and eliminate the 100-year floodplain from 
the Ak-Chin Indian Community, The Ak-Chin Indian Community has signed a Memorandum 
of Understanding Agreement (attachment A) with Westpac to start the process of 
applying for o 404 permit and BIA Right-of Way application. 

Please submit a Right of Way Application to the following address 42507 W. Peints & 
Noll Road, Maricopa, Arizona B5239 attention Planning and Development OffUir )\w 
Community looks forward to your response. 




■4 



Sincerely, 




Teri*y Qft Enos, Chairman 
Ak-Chin Indian Community Council 



vlO ;_ ~ iMS 
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AK-CHIN INDIAN COMMUNITY COUNCIL 



42507 W. Peters & Nail Road 
Maricopa, Arizona 65239 
Telephone: (520) 568-1000 




Resolution Nn A-37-05 



RESOLUTION OF THE 
AK-CHIN INDIAN COMMUNITY COUNCIL 

A Resolution Requesting a BIA Right-of-Way Application Regarding Santa Cruz 
Wash, Ak-Chin Indian Reservation 

WHEREAS, the Ak-Chin Indian Community (the "Community") is a federally recognized 
Indian Tribe organized pursuant to the Indian Reorganization Act of 1934; 
and 

WHEREAS, the Community is governed by the Ak-Chin Community Council (the 
"Council") pursuant to its Articles of Association (the "Articles") approved by 
the Secretary of the Interior December 20 P 1 961 ; and 

WHEREAS, the Communfty and Westpac Development Corporation, Inc., ("Westpac*), 
as agent for Anderson and Val Vista 6, LLC and Santa Cruz Ranch, LLC 
(collectively, "Owners") have negotiated a Memorandum of Understanding 
respecting Owners* development of the proposed 1,922 acre Santa Cruz 
Ranch Project located between Murphy and Russell Roads and Val Vista 
and Miller Roads, a copy of which is attached hereto and made a part hereof 
as Exhibit "A"; and 

WHEREAS, the Community has undertaken to cooperate with Westpac in requesting the 
Bureau of Indian Affairs ( n BIA") and the Department of Interior to provide 
permanent maintenance easements to the Santa Cruz Project, allowing 
oversight of maintenance of a completed channel and the existing channel to 
carry out maintenance duties and functions; and 

WHEREAS, the parties have determined that part of this process involves a request by 
the Community fora BIA Right of Way Application to and forthe Santa Cruz 
Wash. 

NOW THEREFORE BE IT RESOLVED, the Council does hereby authorize Ak-Chin Indian 
Community to enter into a request along with Westpac and related Owners, to the Bureau 
of Indian Affairs for a Right of Way Application to and for the Santa Cruz Wash; and 

NOW THEREFORE BE IT FURTHER RESOLVED, that the Chair or Vice-Chair Of the 
Community are hereby authorized to execute any documents necessary to complete the 
request for Bf A Right of Way Application, 
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C-E-R-T-l-F-l-C-A-T-l-O-N 

Pursuant to authority In Article VIII, Section 1(a), (b), (c), (d), and (m) of the Articles of 
Association of the Ak-Chln Indian Community, approved by the Secretary of the Interior on 
December 20. 1961, by a quorum of 4 members present at a Regular Council meeting held 
on Mav 4. 200 S . at the Ak-Chln Reservation, Maricopa, Arizona, by a vote of 4 for, Q 
against, Q not voting, and \ absent, the foregoing Resolution was adopted. 





reTn/O^Enos, Chairman 
Ak-Chin Indian Community Council 



ATTEST; 



lary 
nlty Council 




vn ad& 



'OP 
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MEMORANDUM OF UNDERSTANDING 

This Memorandum of Understanding fMOU") is entered into this i0~ day of January, 2004, by 
and between Westpac Development Corporation. Inc. f Westpac") as agent for Anderson & Val 
Vista 6 LLC and Santa Cruz Ranch LLC (collect! vefy, "Owners"), the owners of the proposed 
1922 acre Santa Cruz Ranch Project located between approximately Murphy and Russell 
Roads and Val Vista and Miller Roads, and the Ak-Chin Indian Community ("Ak-Chin"). The 
parties to this MOU acknowledge that Its provisions pertaining to the subject matter hereof, 
except for Section 8 below p are not intended to be legally binding on either party and are merely 
a recital of the terms on which they have reached a mutual understanding and shall proceed in 
good faith to document and execute a formal definitive and binding Agreement between the 
Owners and the Ak-Chin within a timely manner, section 8 below shall be legally binding when 
this MOU is signed by Ak-Chin. It is in good faith that Owner and Ak-Chin agree with the 
following radiate; 

1, Owners would be required to cause the engineering firm of Coe & Van Loo 
Consultants, inc. ("CVL") to cause the plans to be sealed by a registered CMI 
Engineer licensed by the State of Arizona and regulated by the State Boarcl of 
Technical Registration. CVL's Insurer shall name Ak-Chin as an additional insured 
under it General Liability Insurance Policy. CVL wi|l maintain in force a two million 
dollar ($2,000,000) Professional Liability policy commonly referred to as "errors and 
omissions' insurance. 

• 2. Owners will negotiate a maintenance agreement with an appropriately created and 
recognized Flood Control District, Special Purpose Association, County Special 
Taxing District, or other entity able to pay for and maintain flood control facilities of 
the new and existing channel on Ak-Chin land south of the Union Pacific Railroad 
tracks in the specific area to ba Identified on the final engineering plans. 

Ak-Chin will fully cooperate therewith and request the Secretary to provide a 
permanent maintenance easements to such entity, allowing the party selected to 
oversee the maintenance of a completed channel and th& existing channel to have 
all necessary and reasonable access to the channel to carry out its maintenance 
duties and functions. 

Owner shall also negotiate an agreement with any existing entities which have 
assumed responsibility for the maintenance of any portion of Ak-Chin's flood control 
facilities. 

■ 
3. Ak-Chin would not be obligated to pay for any costs of obtaining approved plans for 
this ftoodway channel project, including, but not limited to, the engineering, 
surveying, filing fees, and costs of obtaining Department of Interior (DOI) and/or 
Bureau of Indian Affairs (BIA) approval. < 
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4> Ak-Chin will not be required to pay for any portion of the construction of this floodway 
channel project or for such modifications to the existing floodway channel as may be 
required fey this floodway channel project. 

5. In order to assure Ak-Chin that they will not &b left with a partially constructed 
channel. Owners will agree to cause an irrevocable letter of credit to be issued in the 
amount of the cost to construct that portion of the floodway channel project on the 
Ak-Chin property and necessaiy to protect Ak-Chin from any flooding or any liability 
for flooding of adjacent properties which occupies land within the boundaries of the 
Ak-Chin community prior to commencement of construction (the "Irrevocable Letter 
of Credit"). Should the Owners decide not to renew the Irrevocable Letter of Credit 
thirty<fays before rts expiration date, the Irrevocable Letter of Credit can be reduced 
to cash by Ak-Chin. This Irrevocable Letter of Credit would be required to be issued 
at the time that construction permits are issued to start construction on the portion of 
the floodway channel project located on Ak-Chin land and the final agreement 
between the Parties would indicate under what specific circumstances Ak-Chin 
would have access to funds to be used to complete construction if same is not 
completed by Owners or any successor to any portion of the Santa Cruz project. 
Owners will also comply with all bonding, surety or other guarantees required by 
State of Arizona for obtaining and maintaining permit across the State lands involved 
in the project and will furnish Ak-Chin with copies indicating their compliance with 
such requirements. 

6. Owners would agree to take reasonable measures to mitigate adverse impacts on 
any adjacent land belonging to Ak-Chin Indian Community during the construction of 
the channel, including, without limitation, possible adverse Impacts arising out of the 
construction process itself, for example, by trucks traveling over adjacent farm land. 
As an exhibit to the final agreement between the parties, and prior to construction of 
the channel, the Parties would be obligated to photograph, and/or videotape the 
condition of ail potentially affected land areas to assist in later determining if any 
damage was caused to such land and improvements as a direct result of the 
construction activity. 

7. Owners would agree to pay all costs of replanting any crops that are being cultivated 
at the time of this floodway channel construction and that may be displaced because 
of the channelization project in the areas of Ak-Chin land as would be shown in a 
map exhibft to be attached to the final agreement Any such payments shall be 
made based upon the fair market value of the crops at the time of construction and 
would only be paid for crops that are actively being farmed at the commencement of 
construction. Further, the Owners agree to pay the actual costs of reconstituting any 
land that may be displaced because of the channelization project to another area of 
the Ak-Chin owned land as Indicated specifically in a map exhibit attached to the final 
agreement between the parties. 
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8. Owners agree to reimburse Ak-Chin for the full costs of the legal fees Ak-Chin incurs 
from the inception of the discussions an April 30, 2004, until the signing of this 
Memorandum of Understanding- Such fees shall be reasonable and shall be repaid 
to Ak-Chin within 60 days of the signing of this MOLL No reimbursement shall be 
required if the Tribal Council does not approve of this MOU. 

Owners shall then reimburse Ak-Chin for the full costs of any reasonable* inunf tnm 
incurred by Ak-Chin from the signing of this MOU unlii such limn un »m final 
agreement and approvals are granted for this projacl by ihn [)niuirimcml ?«f iNNprfc* 
(DOi) sv&ry 30 days as requested. A rough es|im<iui n< untuiUiu >*M)cti f*w* %*** im 
attached as an exhibit to the final agreement. 

9. Owners and Ak-Chin would allow the Army Corps of Engineers io hnvu nn iiwimuii 
review of the project and the Army Corps of Engineers and the Bureau ol Iriclum 
Affair? to undertake any legally applicable review as wall, 

1 0. Owners would agree that any homeowner who purchases in Santa Cruz Ranch shall 
be, at the time of purchasing a home, furnished with a disclosure explaining the 
presence and (possible risk of over flight insecticide spraying in the general vicinity 
and shall be required to acknowledge this disclosed activity In writing. Such writing 
shall include a statement by which the homeowner acknowledges the spraying to be 
an activity pre-existing the homeowner's occupancy of the homeowner's property, 
and that the homeowner assumes the risk of any harm resulting from such activity so 
long as Ak-Chin remains in compliance with any State, Federal or Tribal law 
pertaining to the activity, 

H.Ak-Chin shall grant Owners, and its representative agents, employens mrt 
contractors ah reasonable access to the property within its boundnrins ■ncHiiinniiciMfj 
on the date this MOU is signed and continuing until completion nf ihn fftomfwity 
Channel project, a? well as any necessary temporary Gnsomonh tnt c:4»HiftrtMM*» id 
the channels. Owners shall give Ak-Chin 5 day'fi wntimt until n pirn* m ***i #t»t*ttn0 
upon the lands within the Ak-Chln boundarm;.. .imi -ihuii niii«f«tM» <***)*% ** M 
respects with the requirements of Ak-Chin's RighWjK.ntry p«h»m'! nybhwn A* Him* 
expressly acknowledges that a number of different persuin; and nnlriinn wMi itemi in 
have reasonable uninhibited access within the Ak-Chln boundary u> uompirtn this 
project, Including without limitation Owners, Westpac, their respective imginucjrii, 
contractors, surveyors, and various government bodies, and Ak-Chin will allow such 
entities to travel upon and over its land in the course of completing the project. 
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12. The final definitive agreement incorporating theee terms must be formalized by a 
Resolution of the Tribal Council and executed by the official tribal council 
representative. Ak-Chin agrees to fully cooperate in processing the application 
through the DQ1 and the BIA rn a timely, professional manner, and a conceptual time 
Una prepared by the owner and Ak-Chin shall be attached as an exhibit to this MOU 
shortly after its execution. 

The definitive agreement would be made contingent upon the following occurrences: 

* The State Land Department granting approval of the necessary easements 
for the construction and maintenance of a portion of the floodway channel 
project to be built across State Land; 

- Westpac, on behalf of Owners, receiving zoning approval acceptable to 
Owners for the Santa Cruz Ranch project from all appropriate governing 
bodies; 

- The floodway channel design and proposed maintenance arrangement must 
be approved by FEMA and the Corp of Engineers; and 

- Owners agree that any reasonable legal fees called for under Paragraph 8 of 
this Agreement shall be paid so long as the MOU is approved by Tribal 
Council, 

The parties hereto acknowledge that they have read the above provisions, understand and 
agree with the terms set forth above. 

Westpac Development Corporation, lnc r 
By: 




s: €*^MnW^ Vftc-a: V*^*d**> I 



The Ak-Chin Indian Community 
By: 
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Department of The Army 
Corps of Engineer 
Arizona and Nevada Area Office 
Attn: Cindy Lester, Chief of Arfeona Section, 
Regulatory Branch 

3636 North Central Avenue 

Suite 900 

Phoenix, Arizona 85012^1939 
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United States Department of the Interior 
BUREAU OP INDIAN AFFAIRS 

PIMA AGENCY 
Post Office Box 5 - Swaton, Arizona 85247 

IN *£?& AEF6* TO: 

Real Estate Services 
C520) ?6Z*3376/3377 

WGHT-OF-WAX t&DCEPtlEES 



A formal application for a right-of-way shall be filed with the 
Superintendent, Flu* Agency, Attention-. Seal Estate Services. Tha 
application shall cite the statute under vhlch it was filed, show 
che width, length And area far each type of land statue* and 
accompanied by* 

1 a* Written agreement to comply with all stipulations of 
25 GFR 169. 

b* Mipi o£ definite location (two permanent reproducible* 
ana four prints) » vlth complete lege! canter linn 
description. Maps should show breakdown of length 
and «rea of each type of Indian land crossed! 
i**i*, Tribal, allotted landa. 

There should be subscribed on the xnape of definite 
location an affidavit executed by the engineer who 
made the survey, and a certificate executed by the 
applicant, both certifying to the accuracy of the 
survey and maps and both designating by termini nod 
length of the line of route* 

c. Appraisal report and deposit of right-of-way consideration, 
if not previously deposited. Ho waiver of paysswt required 
per 25 CFR 169.12-14 vill be considered unless specifically 
requested in writing. 

d. Allottees 1 writtea consent on Fo*m 3-lOSb in the case of 
allotted land. Tr\k^l rc-*tf**£a^ * £ iY^W l*"d s 

The applicant shell be responsible .for obtaining the 
landowners' consents (signatures) prior to submission to 
Ueal Estate Services. f 

e. ATchaeloglcal clearance. -* 



CD 
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£. Eavtrotnaawtal Asseafiwmt Report— a brief statement of the 
project (include pertinent data of facilities such as 
power line valtaget phaea, type of poles; size anil type 
of pipe lines whether buried or fiwfi», etc-), location 
of project, terrain of land, type of vegetation* omahar 
of people to be served « any expected adverse effect on 
aesthetic value* wildlife, surface or snbsurfaee water 
source*, any crooning of enlacing or other righta-af-nny. 
and plans for restoration and/or reseedlng of any 
diacnrhed aurfane (erosion control), 

Caeiea of the applicable sections of 25 Code of Federal Regulations* 
Part 169 j at included for yonr infoi nation- 



If yon have say questions , please call Real Estate Servlws at 
(520) 562-3376/3377. 



<■■% 

t 

f 
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RIGHT OF WAY PROCEDURES 

Application for Rigbt-of-Way 

C25CFR 169.5) 



EI. Rieht-of-Wav Application 

A. Functions at Agency Level: 



(S) 



1 . Formal application shall be filed with the Superintendent, Pima Agency, 

Attention: Red Estate Services. The application shall cite the statute under 
- which it was filed, show the width, length and area for each type of land 
status, and accompanied by: 

a. Written agreement to comply with all stipulations of 25 CFR 169. 

b. Maps of definite location (two permanent reproducibles and four prints), 
with complete legal centerHne description, Maps should show breakdown 
of length and area of each type of Indian land crossed, Le., tribal, allotted 
lands. 

There should be subscribed on the maps of definite location, an affidavit 
executed by the engineer who made the survey, and a certificate executed by 
the applicant, both certifying to the accuracy of the purvey and maps and 
both designating by termini and length of the line of route, 

c. Appraisal report and deposit of right-of-way consideration, if not 
previously deposited. No waiver of payment required per 25 CFR 169.12- 
14 will be considered unless specifically requested in writing. 

d. Allottee's written consent on Forrh F-104b in toe case of allotted 
land. 

e. Axcheological clearance 

* 
£ Environmental Assessment Report — a brief statement of die project 
(include pertinent data of facilities such as power line voltage* phase, type of 
poles; size and type of pipelines whether buried or surface, etc.), location of 
project terrain of land, type of vegetation, number of people to be served, 
any expected adverse effect on aesthetic value, wildlife, source or 
subsurface water sources, any crossing of existing or other rights-of-way, 
and plans for restoration and/or reseeding of any disturbed source (erosion 
control). 

Formal environmental impact statement will be required on major projects. 
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IV. Grant of Easement fbrRigfct-of-Way 

A. Functions at the Agency level; 

1 . Upon satisfactory compliance -with all requiraments, Real Estate Services 
will forward the right-of-way packet to the Superintendent for his review and 
approval* 

2i After approval, distribution of the Grant of Easement for Right-of-Way is 
made to the applicant, 

3. Distribution of the right-of-way consideration to the landowners involved 
will be made depending on the schedule of distribution of the lease 
distribution clerk. 

4, The Agency will forward the approved right-of-way documents to Land 
Titles and Records Office, Albuquerque, New Mexico for recording. 

V. Actions to complete Right-o£Wav (25 CFR 169.16) 

A. Upon completion of construction of right-of-way, applicant shall famish Real 
Estate Services with Affidavit of Completion, in duplicate 

5. Agency Real Estate Service will field inspect the site, and report any additional 
damages or failure of grantee to comply with easement stipulations. The 
Superintendent's recommendation for final clearance or further remedial action will 
be made. 

C Upon receipt of the written report of field inspection, distribution of the balance of 
the deposit will be made based on the report, and a letter written to applicant 

B. The affidavit of completion is forwarded to Land Titles and Records for recording. 



© 
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The role of the Bureau of Indian Affairs is to review the completed rights-of-way documents, 
service line agreements and leases for conformance with existing laws and regulations. 

Almost all land, both Indian and non-Indian, is served by roads, canals, transmission lines, as well 
as other services. Most of those services #na services needed and used by Indian tribes and 
individual Indians. Many statutes have given the Secretary and others, duties and powers to grant 
rights-of-way through Indian lands. Specifically, the Act of February 5, 1948, is the statute we 
look to now to grant and process rights of way on Indian land, The 1948 Act authorizes the 
granting of rights of way for ALL purposes across both tribal and individual owned Indian land. 
The Secretary in granting rights of way has to have the consent of the tribe and/or the individual 
owners (under some circumstances it is not necessary to have 100% of individual owners). He is 
also authorized to determine the amount of just compensation. Ttiet regulations require that the 
consent of the tribes formed under the Indian Reorganization Act (May 1, 1936), and the 
Oklahoma Indian Welfare Act and all other tribes, which have tribal governing bodies, recognized 
by the Secretary. The only instance the Secretary can grant a right of way without the consent of a 
tribe across tribally owned land is if the tribe does not have a recognized governing body* 

A "tight-of-way" is primarily a privilege to pass over another's land, or a privilege which one 
person, or a particular description of persons, may have of passing over the land of another. It 
is nothing more than a special and limited right of use, which does not exist as a natural right, 
but which must be created by a grant or its equivalent. 

The Bureau's responsibility in making grants of rights-of-way over Indian land stems from 
the United States Government's responsibilities as trustee for the land. Therefore, grants of rights- 
of-way shall be made in such a manner as to discharge properly the responsibilities and obligations 
of a trustee to the owner or' owners of the land; that is, to assure that the rights of the owner or 
owners of the land are protected. 

The regulations (25 CFR 169) are designed to give adequate latitude to act in the best interest of 
the owners in a wide variety of circumstances and situations, which arise at the Agency in 
connection with rights-of-way matters. 

The Secretary may not grant a right-of-way or renewal &r less than the appraisal fair market value, 
plus any severance damages, unless waived in writing by the landowners or their representatives. 
It should be noted that the consideration is stated is not les than the appraisal value, but this is not 
intended to limit or restrict the individual's or tribes in negotiating amounts in excess of the 
appraisal value. Likewise, the term "waived" as used extends to a waiver ofall or part. The 
regulations give the authority, with the landowners consent, to waive all compensation, therefore, 
it is also implied that less than the total compensation may be waived, if such partial compensation 
and other considerations have been negotiated and together compensate the landowner for the 
taking. If all or part of the consideration is waived, reasons for doing so should be clearly stated. 




5. 
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Utilities 

It is the responsibility of the prospective consumer (applicant) tp request for power, telephone line, 
sewer, water or other services to their designated homeeite, 

The entity providing the services must then provide Real Estate Services with 1) Adequate 
description of the proposed project and sketch showing the general location of the route 2) Written 
consent of allotted landowners 3) Application forRight-of-Way 4) Environmental Assessment 
Report to determine whether or not an Environmental Impact Statement ia required, and 5) An 
archaeological clearance might be necessary if the home site is located on historic properties. 

A service line agreement is used for furnishing utility services across lands of the owner, 
authorized occupant or user for facilities within these lands. It does not include or extend to lands, 
which are not owned, or not under the authorized occupancy or use. The servicing entity famishes 
Real Estate Services, Pima Agency, wifk an executed copy of the agreement with a plat or diagram 
showing the location, size, and extent of the line. These are filed with the Superinteadeat, Pima 
Agency, and do not need to be recorded with Land Titles and Records. 

Ingress or Egress 

The applicant is responsible for making sure the property has ingress and egress rights, The 
Bureau of Indian Affairs Branch of Roads will construct and maintain a road only if it on their, 
road system or if the Gila River Indian Community requests that a road be placed on the BIA road 
system. The new criteria are that a road has to serve at least three (3) residences. 

The Bureau of Indian Affairs must, as a legally responsible trustee protect the rights of owners of 
trust land Fomial right-of-way grants are therefore required in order to property occupy or use a 
right of way* 



To) 
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HII3SHWTICN # 1 
APPLICMI1CN FER PERMISSION TO SUBSET FOR RIGTT-CF-Wff 



bavins a residence or principal place of business at _ _ _ 

hereby files an application with the Bureau of Indian 

Affairs, pursuant to the tarns and provisions of the Act of February 5» 194B 
(62 Stat. 17c 25 U.S.C. 323) , and to the regulations of the D«partn»nt of 
thn Interim contained in Title 25, Cede of Federal Regulations, Part 169 » 
for poamissicaa to survey a right-of-wy tor the following purposed and 
reasons: 



Across the following described Indian land: 



Tb* applicant laderataads and heirdby ej^reesly agrees to indoimfy the 
yfaited States , the owners of the land, and occupants of the land, against 
liability for lose of lie P personal injury and property dwage occurring 
because of survey activities and caused by the applicant, his eiplayeee, 
contractors atxl their mployees, or subcontractors and their eiployees. 
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(?) 



TiaiSTRMiiag #1 



HJ MEENESS WHERE OP, _ has causal 
this instronenfc to he executed thia day of ' 19 



WCMESS APELICMIT 



SQPBQKED9S DQQDMGNIS 

( ) WrAttaa consent of tha landowners. 

( ) atfdeoee a£ good faith and fiaapclai respansihiHty, 

( ) Doable estimated damages. 

( ) staba nfTHflnrt c orp orate charger or articles of incorporation. 

( ) Ce rtified copy of resolTatirati or bylowe of the co rp o rat i on , aqthorislng 

the filing of the applicacaian. 
< ) Stasa certification that tha applicant is authorized in the State 

Motets the land is located. 
( ) nprtiflfri copy of the articles of partnership or association. 
( ) Oder. . 



11/16/2007 10:03 FAX 

n/i5/2oo7 C y f 3^oiF@5-c^©2sfea3^R Docurr^Rt^^Jfi^y 1/21/2007 Page 24 of 23°27/qsi 

* \A\ rt fi ft yAcn 



I02O/05G 



HIUSISAMCN # 2 



UNTIED KfHiTE S 

DEPAK3MENI OF THE INTERIOR. 

BORESJ OF EDIAN AFFAlES 

SXKE&BNT CF LANDCM*EBS TO ACCOvIPANr APPLICATION 
KR PEBMISSICN ID MAKE SUTOJfflf 



Date 



Identification No. & Name 



C Allot. Nd,» Nme, Tribal W£T* Nol, etc.) 



The undersigned oroerU) of said land hereby consent to the granting of 
permission to surrey caily , (It is understood that vftion the ^ght-ot-^Say 
locatian ie definitely estabiflhed that the applicant will submit foraal 
application for a rigHt-of-way in accordance 'with current law and 
regulation.) *£hie consent haa been Negotiated oo the following terns ami 
condition*: 



Witnesses: Owners: Date Signed: 



(Una reverse side of this sheet if additional space is needed for the owner* a 
signatures. If this consent involves Tribal land* it should be by resolution*) 




? 
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RIGHT-OF-WAY APPLICATION 



COMES NOW THE APPLICANT 



of __ T This flay 

of , 19 , who hereby petition^) the Bureau of Indian 

Affairs and respectfully files under the terms and provisions of the Act of February 5, 1948 
(62 StaL 17; 25 U,S,€ 323), and Code of Federal Regulations, 25 CFR 169, m application for 

a • right-of-way for the following purposes and reasons: 

(teem of yeans) 



Across the following described land (Easement description): 



Srid right-of-way to be ^ in length* _ — ____^_ — _ in 

width, and ^^ ^__^__ in. sk* («"" area), as shown on attached map of 

definite location. 

SAID APPLICANT DOES HEREBY UNDERSTAND AND EXPRESSLY AGREE AS 
FOLLOWS: 

(a) To construct and maintain the rigjrt-af-way in a workmanlike manner. 

(b) To pay promptly all damages and compensation, in addition the deposit made 
pursuant to 169 *4 t determined by the Secretary to be due the landowner and 
authorized users and occupants of the land on account of the survey, granting* 
construction and maintenance of the right-of-way. 

(c) To indemnify the landowners and authorized users and occupan t s against any 
liability for loss of life, personal injury and property damage arising from the 
construction, maintenance, occupancy or use of the lands by the applicant, his 
employees, contractors and their employees, or subcontractors and their 
employees. 




p 
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(Rev 6/73) UHITED STATES 

DEPARTMENT OF THE INTEEXOR 
BUREAU OF IHMAH AFFAIRS 

STATEMENT OF OVNEKS OF ALLOTTED ITOXAN LANDS TO ACCOMPANY 
APPLICATION FOE fcICHT~OF-VAY 



>!»«?•. 



Allotment No* _ . Allottee 

DoacrintiO n 



The undersigned ovtier(i) of said land, hereby give(s) penalaaion Co make aurveya 
of (and consent* to the granting of)* a right-of-way £or_ 



(state purpose) 
jbm contemplated by the Application of 



^_^ „ , _ as shown on the attached map, 

" (Name end Add re* a) " """"" ™" 

on payment of $ ._,_ and other good and valuable con* *der« t Ion. 



Other terms or comment* (if applicable) s a 



Witness*! Owner* Interest 



— »JI I ■!!! H»*l^,llll— ■ ■ ■■» " M ill — W^^ i— i— — — "" 

i m i | - • — ■ ' " 



^M *Strike out non-appli*able item* "7 



